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INTRODUCTION – BACKGROUND TO THE LEAKED DOCUMENT 

1. A leaked document, addressed by Commissioner Thyssen to President Junker sometime in 

September 2015, suggested that DG EMPL may ‘intend to prepare a legislative proposal to 

introduce an autonomous EU definition of “worker” and lay down a number of rights that all 

workers should be entitled to’.  

 

2. The document also noted that ‘this initiative would aim at addressing the multiple kinds of 

working arrangements existing in the EU, by filling in the gaps in the existing social acquis, in 

order to reduce precariousness and also to ensure that new work opportunities are translated 

into good jobs’.  

 

3. The document appears to place these suggestions in the broader context depicted by the June 

2015 Five Presidents Report (‘Completing Europe’s Economic and Monetary Union’  -available at  

http://ec.europa.eu/priorities/economic-monetary-union/docs/5-presidents-report_en.pdf 1 ) 

Chapter 2 of that Report touches upon social matters in a number of ways, noting for instance 

that MSs face similar labour market challenges, such as ‘striking the right balance between 

flexible and secure labour contracts; avoiding the divide between ‘insiders’ with high protection 

and wages and ‘outsiders’’ (page 8). The Five Presidents Report shies away from any suggestion 

in respect of the need for a new instrument on the definition of ‘worker’. The leaked proposal 

does not seem to be directly related to the Labour Mobility Package. 

 

4. In terms of the broader background to the leaked proposals, it is worth noting that in the last 10-

15 years, the CJEU has intervened quite directly in casting the personal scope of application of 

various areas of EU labour and social law, a point that is further developed below in paragraphs 

9-25 of this report. Commission officials have often expressed, off the record, a certain degree of 

dissatisfaction or at least concern with this pro-active stance by the Court, sometimes pointing 

out that the CJEU may lack competence to define the detail of the personal scope of some 

instruments when those instruments appear to confine this competence to Member States 

themselves (e.g. Clause 2.1. in Directive 97/81 reading ‘This Agreement applies to part-time 

workers who have an employment contract or employment relationship as defined by the law, 

collective agreement or practice in force in each Member State’). It should be noted that, so far, 

CJEU action in this area has been, overall, worker-protective. 

 

5. Having clarified this background, the following sections of this paper explore:  The status quo in 

terms of the concept(s) of worker currently deployed in various areas of EU social law 

(paragraphs 6-30); Some of the existing protective gaps in the current scope of application of EU 

                                                           
1 This document also introduced the idea of setting up Competitiveness Boards 
http://ec.europa.eu/priorities/economic-monetary-union/docs/single-market-strategy/factsheet-ncbs_en.pdf 

http://ec.europa.eu/priorities/economic-monetary-union/docs/5-presidents-report_en.pdf
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Social Law ratione personae (paragraphs 31-36); What a potential initiative on an autonomous 

EU definition of ‘worker’ could look like (37-47); Alternative options and approaches entailing 

fewer (de)regulatory risks (48-49). 

 

THE EU CONCEPT(S) OF ‘WORKER’ - THE STATUS QUO 

 

6. Traditionally, the letter of EU social law has either shied away from defining the personal scope 

of application of its provisions, or has expressly reserved that task to rules developed in the 

national legal order.  

 

7. So for instance, a number of Treaty provisions refer to  or use the term ‘worker’ (e.g. rules on 

‘Free movement of workers’, esp. Articles 45-48 TFEU; or provisions on equal pay, cf. Article 157; 

the general legal basis contained in Article 153), but without offering any explicit indication in 

respect of its meaning.  

 

8. Other provisions, for instance those contained in the core body of secondary instruments 

regulating working conditions (e.g. in the directive on transfer of undertakings, the directive on 

insolvent employers, or the directives on atypical workers, to name a few), appear to reserve the 

role of defining terms such as ‘employee’ or ‘contract of employment or employment 

relationship’ exclusively to national law. One of the most forceful examples of this second 

approach can be found in Article 2(2) of the Transfer of Undertakings Directive 2001/23, 

providing that ‘This Directive shall be without prejudice to national law as regards the definition 

of contract of employment or employment relationship’ (but also limiting to a certain extent 

their action for instance where trying to exclude some forms of casual or atypical work, see 

Article 2(2)a-c). 

Its emergence in the context of Free Movement of Workers … 

9. But as early as 1963, in the case Case 75/63, Hoekstra, the Court of Justice decided to take a 

leading role in claiming for itself the power to establish a ‘Community meaning’ for the term 

‘worker’, at least in respect of the EC/EU provisions shaping the law on ‘Free movement of 

workers’. The Court has since refined its jurisprudence on the concept of ‘worker’ in this 

particular context, and it currently relies on the following criteria and indicators: 

 

 Subordination/working under the direction of others/remuneration – ‘The essential 

feature of an employment relationship , however , is that for a certain period of time a 

person performs services for and under the direction of another person in return for 

which he receives remuneration’ (Case 66/85, Lawrie-Blum, para 17) 

 Genuine economic activity  -  As long as the worker is engaged in ‘effective and genuine 

activities, to the exclusion of activities on such a small scale as to be regarded as purely 

marginal and ancillary’ (Case 53/81, Levin, [17], Case C-337/97, Meeusen, [13]), and is 

not   ‘merely a means of rehabilitation’ but instead forms ‘part of the normal labour 

market’  (Case 344/87 Bettray; C-456/02 Trojani), remuneration is understood broadly 

(Case 196/87, Steymann) and it may even be partly derived from public funds/subsidies 

(Case 139/85, Kempf; Case C-1/97, Birden). 
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10. While of course FMW does not cover the self-employed, it is worth noting that self-employed 

and own-account workers enjoy autonomous FM rights from the Treaties (A 49 – Establishment 

(see Case C-268/99, Jany)  A 56 – Services (see ‘tour guides’ cases). 

… Its spread to Equal Pay… 

11. In the area of equal pay the CJEU has also established an EU wide concept of worker, especially 

when interpreting the term ‘worker’ as contained in A 157 TFEU. In Case C-78/98, Preston, it 

decided that intermittent contracts could constitute a ‘stable employment relationship’. In Case 

C-256/01 Allonby, the Court noted that ‘there is no single definition of worker in Community 

law: it varies according to the area in which the definition is to be applied’, and then went 

further and effectively ‘imported’ in this area of EU law the FMW ‘worker’ definition (paras 64-

67). The Court added that ‘The formal classification of a self-employed person under national 

law does not exclude the possibility that a person must be classified as a worker within the 

meaning of Article 141(1) EC if his independence is merely notional, thereby disguising an 

employment relationship within the meaning of that article’ para 71. 

 

The Court’s more cautious approach in the area of working conditions – the ‘Danmols Orthodoxy’ 

 

12. The Court has however been more cautious in claiming an autonomous concept of ‘worker’ in 

other areas of EU Social Law, broadly understood. This is partly due to a rather strong textual 

argument reserving the definition of this, and analogous, terms (e.g. ‘contract or employment 

relationship’ or ‘employee’) to the domestic legal systems of EU MS (see above para 8). As early 

as 1985, in case 105/84, Danmols Inventar, the Court established that, in contrast with the area 

of FMW (see para 24)  

 

[26] … directive no 77/187 is intended to achieve only partial harmonization essentially by 

extending the protection guaranteed to workers independently by the laws of the individual 

member states to cover the case where an undertaking is transferred . Its aim is therefore to 

ensure , as far as possible , that the contract of employment or the employment relationship 

continues unchanged with the transferee so that the employees affected by the transfer of 

the undertaking are not placed in a less favourable position solely as a result of the transfer . 

It is not however intended to establish a uniform level of protection throughout the 

community on the basis of common criteria . 

 

[27] it follows that directive no 77/187 may be relied upon only by persons who are , in one 

way or another , protected as employees under the law of the member state concerned . If 

they are so protected, the directive ensures that their rights arising from a contract of 

employment or an employment relationship are not diminished as a result of the transfer. 

 

13. The ‘Danmols orthodoxy’, premised on the idea that the instruments it refers to are instruments 

of ‘partial harmonization’ has endured the test of time rather successfully, with one or two 

minor qualifications. More recent cases such as C-343/98, Collino and Chiappero (esp paras 36-

41) have fundamentally relied on it to exclude some workers from the scope of the Transfer of 

Undertakings Directive. Other recent cases have relied on the same jurisprudential line, but to 
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confirm the inclusion of workers already recognised as such at the national level (see Case C-

108/10, Scattolon , para 39 in particular).  

 

The Danmols Orthodoxy eroded – Pregnancy and Working Time 

14. In recent years, however, the Court has sought to narrow down the ‘Danmols’ orthodoxy, and 

reclaim an autonomous ‘worker’ concept for a number of EU Labour Law instruments. For 

instance, the Court has been willing to provide an autonomous definition for the personal scope 

of application of two Directives that share the common trait of being adopted on a health and 

safety legal basis and policy rationale,2   the Pregnant Workers Directive and the Working Time 

Directive.  Again, in doing so, it expressly referred to its jurisprudence on the FMW ‘worker’ 

concept. 

 

15. In Case C-116/06,  Kiiski, it held that ‘the sui generis nature of the employment relationship 

under national law cannot have any consequence in regard to whether or not the person is a 

worker for the purposes of Community law’, and  

 

[24[      It follows that the Community legislature, with a view to the implementation of 

Directive 92/85, intended to give the concept of ‘pregnant worker’ a Community meaning, 

even if, in respect of one element of that definition, namely that relating to the method of 

communication of her condition to her employer, it refers back to national legislation and/or 

national practice. 

 

[25[      As to the concept of worker, it must be borne in mind that, according to settled case-

law, it may not be interpreted differently according to each national law but has a 

Community meaning. That concept must be defined in accordance with objective criteria 

which distinguish the employment relationship by reference to the rights and duties of the 

persons concerned. The essential feature of an employment relationship is that, for a certain 

period of time, a person performs services for and under the direction of another person, in 

return for which he receives remuneration (see, in particular, Case 66/85 Lawrie-Blum 

[1986] ECR 2121, paragraphs 16 and 17; Case C‑176/96 Lehtonen and Castors Braine [2000] 

ECR I‑2681, paragraph 45; Case C‑138/02 Collins [2004] ECR I‑2703, paragraph 26; Case C‑

456/02 Trojani [2004] ECR I‑7573, paragraph 15; and Case C‑392/05 Alevizos [2007] ECR I-

0000, paragraph 67). 

 

[26[      Moreover, the Court has held that the sui generis nature of the employment 

relationship under national law cannot have any consequence in regard to whether or not 

the person is a worker for the purposes of Community law (see Case 53/81 Levin [1982] ECR 

1035, paragraph 16; Case 344/87 Bettray [1989] ECR 1621, paragraphs 15 and 16; Case C-

188/00 Kurz [2002] ECR I-10691, paragraph 32; and Trojani, paragraph 16). 

                                                           
2 Although it is not suggested here that the Court would extend this by analogy to other H&S instruments, and 
the obiter dicta in para 27 of Case C-116/06,  Kiiski, suggest that the Court is aware that, for instance, the letter 
of Directive 89/391 suggests ‘the definition of a ‘worker’ to be derived from national legislation and/or 
practices. 
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16. In C-232/09, Danosa it applied this jurisprudence to include within the scope of Directive 92/85 a 

pregnant member of the board of directors of a capital company (paras 38-42 of the judgment). 

 

17. The Court has effectively extended this approach to the interpretation of the term ‘worker’ 

referred to in the Working Time Directive. In C-428/09 Union syndicale Solidaires Isère 

(paragraph 28): 

 

‘for the purposes of applying Directive 2003/88, that concept may not be interpreted 

differently according to the law of Member States but has an autonomous meaning specific 

to European Union law. The concept must be defined in accordance with objective criteria 

which distinguish the employment relationship by reference to the rights and duties of the 

persons concerned. The essential feature of an employment relationship, however, is that 

for a certain period of time a person performs services for and under the direction of 

another person in return for which he receives remuneration (see, by analogy, for the 

purposes of Article 39 EC, Case 66/85 Lawrie-Blum [1986] ECR 2121, paragraphs 16 and 17, 

and also Case C‑138/02 Collins [2004] ECR I‑2703, paragraph 26).’ [28] 

…public sector employees and Fixed-term workers … 

18. In respect of some other instruments that, ostensibly, also seek to achieve partial-harmonization 

in respect of working conditions, the Court has occasionally sought to depart from this 

‘orthodoxy’. For instance, in respect of the application of the Fixed-term work Directive to public 

sector employees, the Court had no hesitation in including such workers within its scope (see 

cases such as Case C-212/04 Adeneler and Others, paragraphs 54 to 57; Case C-53/04 Marrosu 

and Sardino, paragraphs 40 to 43, and Case C-180/04 Vassallo, paragraphs 32 to 35). In Del Cerro 

Alonso, it went as far as including within the equal treatment provisions of Dir 99/70 a 

temporary member of staff on the grounds that ‘Directive 1999/70 and the framework 

agreement are applicable to all workers providing remunerated services in the context of a 

fixed-term employment relationship linking them to their employer’ (para 28, see also 27-29 and 

the opinion of AG Maduro paras 11-12 in particular). 

 

… Part-time workers and ‘effective protection’… 

19. But arguably a more marked erosion of, if not an outright departure from, the Danmols 

orthodoxy occurred with Case C-393/10, O’Brien, where a UK part-time judge paid on a fee basis 

was effectively excluded from an occupational retirement scheme because of his status. This 

erosion is all the more important because in an earlier case on part-time workers, C 313/02, 

Wippel, the Court appeared to be re-affirming its orthodox position (para 40).3  

 

                                                           
3 Though note that in Wippel the orthodoxy was qualified by AG Kokott in respect of the part-time work 
Directive (‘It could therefore constitute a breach of the duty of cooperation (Article 10 EC) if a Member State 
were to define the term ‘worker’ so narrowly under its national law that the Framework Agreement on part-
time work were deprived of any validity in practice and achievement of its purpose…were greatly obstructed’ 
see para 45 of her Opinion 
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20. In O’Brien, para 34, the Court noted that  

 

‘the discretion granted to the Member States … in order to define the concepts used in the 

Framework Agreement on part-time work is not unlimited …[they] may not apply rules 

which are liable to jeopardise the achievement of the objectives pursued by a directive and, 

therefore, deprive it of its effectiveness.’ 

 

21. It also offered concrete ‘principles and criteria’ (para 43) to the referring court on how to assess 

whether a part-time worker was a worker for the purposes of the Directive 

 

‘ the referring court will therefore have to bear in mind that, in order to have regard to the 

spirit and purpose of the Framework Agreement on part-time work, that distinction must be 

made in particular in the light of the differentiation between that category and self-

employed persons’ (para 44). 

 

‘the rules for appointing and removing judges must be considered, and also the way in which 

their work is organised. In that connection, it is apparent from the order for reference that 

judges are expected to work during defined times and periods, even though this can be 

managed by the judges themselves with a greater degree of flexibility than members of 

other professions’ (para 45) 

 

‘that judges are entitled to sick pay, maternity or paternity pay and other similar benefits’ 

(para 46) 

 

22. So although the Court maintains that  ‘it is for the Member States to define the concept of 

‘workers who have an employment contract or an employment relationship’ in Clause 2.1 of the 

Framework Agreement on part-time work’ (in a way that arguably distinguishes this case from 

the Allonby and Kiiski/Danosa line of cases), it also qualifies this by demanding that  ‘that does 

not lead to the arbitrary exclusion of that category of persons from the protection offered by 

Directive 97/81 and that framework agreement’, with such exclusions  being ‘permitted only if 

the relationship between [part-time worker and employer] is, by its nature, substantially 

different from that between employers and their employees falling, according to national law, 

within the category of workers’ (para 51 of O’Brien). 

 

… and the autonomous concept of ‘worker’ in collective redundancies  

23. But it is arguably in the context of Directive 98/59 that the Court has most visibly (although not 

expressly) departed from the Danmols orthodoxy.  In Case C-32/02, Commission v Italy, the 

Court held that excluding from the scope of Directive 98/59 redundant employees solely 

because of the not-for profit nature of their employers amounted to incomplete transposition of 

the CRD. Perhaps most remarkably, in Case C-596/12, Commission v Italy, the Court – in dealing 

with the Italian exclusion of ‘managers’ from the protection offered by the Directive – noted that  

 

[16] Il convient de rappeler que, en harmonisant les règles applicables aux licenciements 

collectifs, le législateur communautaire a entendu, tout à la fois, assurer une protection 
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comparable des droits des travailleurs dans les différents États membres et rapprocher les 

charges qu’entraînent ces règles de protection pour les entreprises de la Communauté (voir 

arrêts du 8 juin 1994, Commission/Royaume-Uni, C-383/92, Rec. p. I‑2479, point 16, et du 

12 octobre 2004, Commission/Portugal, C‑55/02, Rec. p. I‑9387, point 48). Dès lors, la 

notion de «travailleur» visée à l’article 1er, paragraphes 1 et 2, de la directive 98/59 ne peut 

pas être définie par un renvoi aux législations des États membres, mais a une portée 

communautaire (voir, en ce sens, arrêt Commission/Portugal, précité, point 49).  

 

[17]      À cet égard, ladite notion doit être définie selon des critères objectifs qui 

caractérisent la relation de travail en considération des droits et des devoirs des personnes 

concernées. Dans ce contexte, la caractéristique essentielle de la relation de travail est la 

circonstance qu’une personne accomplit, pendant un certain temps, en faveur d’une autre 

personne et sous la direction de celle-ci, des prestations en contrepartie desquelles elle 

perçoit une rémunération (voir, par analogie, arrêt du 11 novembre 2010, Danosa, C‑

232/09, Rec. p. I‑11405, point 39 et jurisprudence citée). 

 

24. So, de facto, in this context, the CJEU has moved away from the ‘partial harmonization’ 

justification to one premised on the approximation of national rules and embraced the 

FMW/Danosa concept of ‘worker’. 

Other areas where national ‘worker’ definitions are under scrutiny 

25. It is worth mentioning that while not all areas of EU social law have benefitted from the 

introduction of the ‘worker’ concept to define their personal scope, the Court has occasionally 

interfered with the national definitions or concepts of employment relationships beyond the 

examples discussed above. For instance in C-306/07, Ruben Andersen, the Court asked national 

courts deciding on the concept of ‘temporary contract or employment relationship’ for the 

purposes of Article 8 of Directive 91/533, to ensure that ‘duration must, however, be fixed so as 

to provide effective protection of the rights conferred on workers by the directive’ (para 54). In 

case C-385/05, CGT, the Court noted that although ‘the second subparagraph of Article 3(1) of 

[Directive 2002/14] provides that Member States are to determine the method for calculating 

the thresholds of employees employed. […] that provision concerns determination of the 

method of calculation of the thresholds of employees employed and not the actual definition of 

the concept of an employee’ (para 33). A similar conclusion was reached in Case C‑176/12, AMS, 

with the result that national provisions excluding employees on ‘assisted contracts’ from the 

calculus for the information and consultation threshold was deemed incompatible with Directive 

2002/14. It is important to note however that in both CGT and AMS, the Court found that the 

MSs itself, France, already considered these relationships on a par with standard employment 

contracts, which made it harder to justify their exclusion from the threshold calculus.  In Case C-

242/09, Albrons, the Court held that a worker could be held to be employed through an 

‘employment relationship’ by a ‘non-contractual employer’, even in the presence of a 

‘contractual employer, because ‘it is not apparent from Directive 2001/23 that the relationship 

between the employment contract and the employment relationship is one of subsidiarity and 
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that, therefore, where there is a plurality of employers, the contractual employer must 

systematically be given greater weight’ (para 25).4 

The concept of ‘worker’ under the Charter of Fundamental Rights of the EU 

26. Most Charter rights are very broadly phrased as applying to either ‘everyone’ or to ‘workers’ at 

large. Some rights are designed as applying ‘all areas, including employment, work and pay’ 

(Article 23 ‘Equality between women and men’, but see also Article 15, Freedom to choose an 

occupation and right to engage in work). A number of provisions, especially the ones in the 

Solidarity chapter, are qualified by reference to the according to ‘national laws and practices’ 

formula.  

 

27. In its recent decision in Case C‑316/13, Fenoll, the Court clarified that work performed by a 

disabled person in a non-profit rehabilitation centre for disabled people (whose status was 

classified domestically as that of a ‘user’) was indeed a ‘worker’ for the purposes of the 

application of both Directive 2003/88 and Article 31(2) of the Charter (‘Fair and just working 

conditions’, by reference to leave entitlements). While it is arguable that a similar decision 

would have been taken even in the absence of the Charter provision (see the court’s approach in 

Kiiski, above), the Court explicitly noted ‘ that the concept of a ‘worker’ within the meaning of 

Article 7 of Directive 2003/88 and Article 31(2) of the Charter must be interpreted’ (emphasis 

added) as per its FMW based jurisprudence (and indeed it could be said that this decision further 

tightens up the ‘marginal and ancillary’ and  ‘rehabilitation’ exceptions of the FMW 

jurisprudence). 

 

28. It is unclear whether the Court would have taken this stance in respect of a Charter right that is 

not also restated or contained in a Directive (e.g. strike action; dismissal). As noted by the 

Opinion of AG Mengozzi in this case, the established jurisprudence of the CJEU on the horizontal 

application of Charter provisions (esp. Case C-282/10, Dominguez and the AG’s opinion in that 

case), suggests that this may not be the case. But, strictly speaking, in Fenoll, the Court only 

explicitly excluded that the Charter could have ‘retroactive’ horizontal effect and did not exclude 

(or accept) that the provision may be capable of horizontal effect. Fenoll may thus be an 

important step in the direction of asserting, eventually, an autonomous notion of ‘worker’ for 

the purposes of the Charter’s provisions. 

 

29. A further point to be taken into account is that, according to the Charter itself (Article 52(3)), for 

‘rights which correspond to rights guaranteed by the Convention for the Protection of Human 

Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as 

those laid down by the said Convention’. ECHR rights are very broadly phrased usually by 

reference to the term ‘everyone’. 5  The Preamble to the Charter also notes the link between its 

provisions and those contained in the Social Charter, a point further reaffirmed by the Presidium 

to the Convention, whose ‘explanations’6 are considered as authoritative by the Charter. These 

                                                           
4 On the concept of ‘employer’ in EU law see J. Prassl, The Concept of the Employer (OUP, 2015), esp. Ch 3. 
5 See the recent judgment of the ECtHR in Sindicatul Păstorul cel Bun v Romania , Application no. 2330/09,  
esp. at paras. 140-150, where the Strasbourg Court included members of the clergy within the scope of Article 
11 of the Convention (and by reference to ILO R-198).  
6 http://www.europarl.europa.eu/charter/pdf/04473_en.pdf  

http://www.europarl.europa.eu/charter/pdf/04473_en.pdf
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explanations systematically refer Charter rights to the equivalent ESC provisions,  that are 

(often) cast and interpreted as applying to a rather broad range of employment and work 

relations, including to some self-employed workers.7 In brief, there may be scope for a further 

expansion of the CJEU’s interpretation of the personal scope of application of the CFREU. 

Conclusions – the emergence of a judge made ‘Worker’ notion and the limits to MSs autonomy 

30. With this in mind we can provisionally define the status quo of the European social acquis in this 

area of EU law as heavily revolving around a strong, autonomous, and broad, notion of ‘worker’ 

premised on the FMW worker definition. This notion is deployed to cast the personal scope of 

application of various areas of EU social/labour law, including equal pay, the regulation of 

working time, the protection of pregnant workers, collective redundancies. Even in respect of 

instruments that appear to reserve the definition of worker or employment contract or 

relationship to the national legal systems (e.g. PTWD, FTWD ) the Court has declared itself 

willing to intervene whenever the national definitions of ‘worker’ or ‘employment contract’ ‘are 

liable to jeopardise the achievement of the objectives pursued by a directive and, therefore, 

deprive it of its effectiveness’ (though it has yet to apply the FMW ‘worker’ definition to these 

areas). Arguably, any draft directive seeking to regulate or define the concept of ‘worker’ would 

have to encompass this acquis. 

 

MIND THE GAP – UNCHARTERED WATERS AND PROTECTIVE GAPS 

31. While the Court has undoubtedly developed its jurisprudence on the personal scope of 

application of EU Social law instruments in a worker protective direction, a number of 

jurisprudential and protective lacunae remain. At least two of them are worth mentioning. 

Rights of quasi-dependent workers? 

32. The CJEU’s jurisprudence de facto embraces a strict binary notion of employment relationship: a 

person is either a subordinate worker/employee, or is self-employed. Unlike a number of EU 

MSs (e.g. Spain, UK, Italy, Germany) the Court does not contemplate any intermediate category 

of quasi-subordination or economic dependence (this is something that can be implied by the 

dicta in O’Brien, esp. at [44]). So if a quasi-subordinate employee were to raise a question of 

coverage and application of a particular EU social law instrument and that question were to be 

referred to the CJEU, the Court would probably want to pigeon-hole that relationship by 

suggesting it is categorised by the referring court as either a relationship of employment or one 

of self-employment.  

 

33. In C-256/01, Allonby, the Court expressed no hesitation in re-classifying a sui generis 

employment relationship into a ‘worker’ relationship. And in case C-413/13, FNV Kunsten, the 

                                                           
7 For instance, according to the Committee, ‘for the purposes of Article 3§1 of the Charter, all workers, 
including non-employees, must be covered by health and safety at work regulations.… . . . [The European 
Committee on Social Rights] has consistently maintained this interpretation, on the grounds that employed 
and non-employed workers are normally exposed to the same risks in this area’ (European Committee of Social 
Rights, Conclusions XVI-2 (Austria), (Strasbourg, 2005), 11. 
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Court offered instructions to referring courts on how to deal with ‘false self-employed’ workers. 

It is encouraging that some AG would have categorised workers with rather atypical or sui 

generis relationships as ‘workers’ (see AG Kokott Opinion in Wippel at paras 53-54). Also some 

legal instruments now expressly refer to the need of ‘combating bogus self-employment’ 

(paragraph 10 of the Preamble of the Posted Workers Enforcement Directive – which however 

reiterates that  ‘According to Directive 96/71/EC, the relevant definition of a worker is that 

which applies in the law of the Member State to whose territory a worker is posted’). But the 

Court is clearly not willing to contemplate the notion of ‘quasi-subordination’ as a genuine third 

category. This is not a problem in itself, as long as these workers’ relationships are not 

misconstrued as amounting to self-employment, with the result that they would be effectively 

deprived of the rights under EU law (or domestic law in the case of posting arrangements). 

Rights of genuinely self-employed persons? 

34. The problem explored in the previous paragraph is partly compounded by the fact that if a 

working person is labelled as ‘self-employed’ a number of rights that EU Social Law provisions 

reserve to ‘workers’ or persons with a ‘contract or employment relationship’ may not be 

applicable to her. While some areas of EU social law apply expressly to the self-employed (e.g. 

free movement and freedom of establishment, some H&S directives, arguably specific aspects of 

equal-treatment law), the majority of EU labour law provisions do not expressly cover 

autonomous workers.  

 

35. A particularly problematic manifestation of this issue appears in respect of collective bargaining 

(and possibly of collective labour rights at large), where organisations representing self-

employed persons in processes effectively amounting to the collective negotiations of rates of 

pay, may be seen by the CJEU as operating outside the C‑67/96, Albany precinct and possibly 

acting in violation of EU Competition Law.8  Another problematic manifestation arises in the 

context of posting practices under Dir 96/71 where the host Member State protections 

recognised by the instrument may not apply to the genuinely self-employed.9  

 

36. In some legal systems, the Court’s insistence that EU equal pay legislation ought to apply to 

(subordinate) ‘workers’ (e.g. Allonby) has been understood (arguably wrongly) by national courts 

as implying or requiring that the whole EU equal-treatment legal apparatus (including provisions 

that prima facie appear to cover self-employed workers, e.g. Directive 2000/78, esp. Article 3) be 

exclusively applicable to subordinate employees.10 The Court of Justice has yet to pronounce 

itself on this issue. 

 

                                                           
8 See the relatively recent decision in Case C-413/13, FNV Kunsten. 
9 See the critical analysis developed in N. Countouris and S. Engblom, ‘‘Protection or protectionism?’: A Legal 
Deconstruction of the Emerging False Dilemma in European Integration’ (2015) European Labour Law Journal, 
20. 
10 See in particular the UK Supreme Court case Jivraj v Hashwani [2011] UKSC 40. This set of issues is further 
explored in the report N. Countouris and M. Freedland, The Personal Scope of the EU Sex Equality Directives 
(2012). A report produced for the European Commission by the European Network of Legal Experts in the Field 
of Gender Equality. Available here http://ec.europa.eu/justice/gender-
equality/files/your_rights/personal_scope_eu_sex_equality_directive_final_en.pdf  

http://ec.europa.eu/justice/gender-equality/files/your_rights/personal_scope_eu_sex_equality_directive_final_en.pdf
http://ec.europa.eu/justice/gender-equality/files/your_rights/personal_scope_eu_sex_equality_directive_final_en.pdf
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WHAT A POTENTIAL INITIATIVE ON AN AUTONOMOUS EU DEFINITION OF ‘WORKER’ COULD LOOK 

LIKE 

37. At the time of writing it is difficult to predict what a draft instrument on the ‘worker’ definition 

could look like. But it is possible to speculate on three different regulatory options. 

A detailed horizontal Directive 

38. The Commission could seek to pursue the maximalist option of setting out an autonomous 

worker definition applying across the spectrum of EU Social Law secondary instruments, based 

on the FMW notion of ‘worker’ summarised in paragraphs 9-10 above.  

 

39. This would be an ambitious proposition especially since the CJEU has yet to apply this definition 

across the spectrum of EU Social Law instruments. Some EU labour law instruments (e.g. the 

transfer of undertakings directive) remain anchored to the Danmols approach.  For other 

instruments (e.g. the Part-time work directive, see above 19-22) the Court has declared itself 

willing to intervene only where national concepts deprive the instrument of its effectiveness. 

Finally, the Court may still have to consolidate its notion of ‘worker’ in respect of instruments 

that appear to defer to national concepts (e.g. Directive 2002/14).  

 

40. A similar proposal is likely to encounter the resistance of several MSs. 

 

An instrument restating the CJEU definition for a limited number of areas 

41. A second, less ambitious, option would be to provide an autonomous definition of worker in 

respect of a limited number of areas of EU Social Law. For instance FMW (e.g. in the context of 

the current Labour Mobility Package?). Or FMW and (possibly) EU Equality Law. 

 

42. This is more likely to succeed but it would not improve on the social acquis, and may have the 

effect of crystallising the CJEU jurisprudence. A serious risk could be that of anchoring all ‘equal 

treatment’ Directives to the notion of ‘worker’ when it seems clear that some of them also apply 

‘beyond employment’ and to at least some self-employed workers. 

 

43. If the Commission invested a lot of resources, work, and political capital this could however 

succeed (especially if limited to FMW). It may be beneficial to workers, for instance by clarifying 

the status of say ‘zero hours workers’ for the purposes of the application of FMW rules. The 

report you sent me on the worker notion under Article 45 TFEU, may indicate a certain interest 

to propose an instrument along these lines. 

 

Revising Directive 91/533 

44. The Commission may seek to revise Directive 91/533 on an employer's obligation to inform 

employees of the conditions applicable to the contract or employment relationship, by 

tightening the requirements for employers to provide a written statement to all ‘workers’ (as 

per the FMW definition – Article 1 of the Directive currently reads ‘This Directive shall apply to 
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every paid employee having a contract or employment relationship defined by the law in force in 

a Member State and/or governed by the law in force in a Member State’).  

 

45. This could be perceived as an attempt to introduce a horizontal instrument through the 

backdoor and encounter similar resistances.  

A soft law instrument 

46. The Commission may finally decide to opt for a soft law instrument offering guidance to 

Member States on how to define, domestically, the concept of worker (possibly for the purposes 

of EU law). ILO R 198/2006 could offer a basis for a similar exercise. This guidance could be 

incorporated in the OMC process.  

 

47. There is some risk with this approach as it could be either ineffective or, at worse, become a 

platform for deregulating national legal systems, for instance by encouraging the adoption of 

use of ‘single contracts’,11 and equivalent notions of contracts requiring long qualifying periods 

for the accrual of important employment rights, e.g. protection against unfair dismissal (and 

which may be in breach of ILO C-158, which many MSs have ratified and take quite seriously, e.g. 

France, c.f the CNE controversy). Even in the absence of such a soft-law instrument, the 

Recommendations forwarded to some MSs have de facto encouraged the adoption of these 

‘single contracts’, often under the pretext of reducing labour market dualisms.  

ALTERNATIVE OPTIONS AND APPROACHES ENTAILING FEWER DEREGULATORY RISKS 

48. While it would be theoretically possible to contemplate the adoption of an EU Directive on the 

concept of ‘worker’ that could positively contribute to the consolidation and development of the 

social acquis,12 and potentially expand the protection it affords to categories of workers that are 

currently excluded (e.g volunteers? Some trainees?) or only marginally protected (e.g. the self- 

employed, especially in respect of collective labour rights and possibly equal-treatment 

provisions?),13 it is questionable whether the current Commission (and the key EU law making 

bodies) could deliver anything along these lines. 

 

49. The safest way forward, under the current circumstances, could be that of leaving the CJEU 

some more time to develop and consolidate its jurisprudence and possibly revisit the possibility 

of adopting a Directive sometime in the future. 

                                                           
11 Cf. the analysis and proposals in J. Kenner, ‘New frontiers in EU labour law: from flexicurity to flex-security’ 
in M.  DOUGAN and S. CURRIE (eds), 50 years of the European treaties: looking back and thinking forward (Hart 
Publishing, 2009), pp. 279-310. 
12 It is an open secret that some marginal workers may struggle to receive the protection accorded by the A 45 
jurisprudence in domestic disputes, although the same could be said in respect of most ‘worker’ or employee 
definitions contained in domestic statutes. On A 45 see Charlotte O’Brien, Eleanor Spaventa, and Joyce De 
Coninck, Comparative Report 2015 - The concept of worker under Article 45 TFEU and certain non-standard 
forms of employment (unpublished Oct 2015). On domestic cases see generally M. Freedland and N. 
Kountouris, The Legal Regulation of Personal Work Relations (OUP, 2011). 
13 Cf. the suggestions contained in N. Countouris and M. Freedland (eds), Resocialising Europe in a Time of 
Crisis (CUP, 2013) , 498. 


